
Constitutionalizing Criminal Law: An In-Depth
Analysis by Colton Fehr

Constitutionalizing criminal law has been a topic of immense interest and debate
within the legal community. Colton Fehr, a renowned legal scholar, presents a
comprehensive analysis of the implications, advantages, and challenges
associated with this significant evolution in criminal justice. This article delves
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deep into Fehr's groundbreaking work to provide readers with a comprehensive
understanding of the process of constitutionalization and its potential impact on
the field of criminal law.

The Importance of Constitutionalizing Criminal Law

Throughout history, criminal law has largely been subject to legislative discretion.
However, Fehr argues that a constitutionalized criminal law system can help
safeguard fundamental rights and ensure fair and just treatment for all individuals
within the criminal justice system.
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An Analytical Approach to Understanding Constitutionalization

Fehr begins by offering a clear definition of constitutionalization in the context of
criminal law. He explores the seminal cases and legal frameworks that have
shaped this development and highlights the growing consensus among legal
minds regarding the necessity of constitutionalizing criminal law.

The Implications of Constitutionalization
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Fehr dives into the potential implications of constitutionalizing criminal law, such
as increased transparency, accountability, and protection of individual rights. He
discusses how this transformation can lead to a more balanced power dynamic
between various branches of government and result in fairer outcomes for
defendants.

Challenges and Limitations

No significant legal reform comes without challenges and limitations. Fehr
examines the potential obstacles associated with constitutionalizing criminal law,
including the need for clear guidelines and the potential for increased judicial
activism. He draws upon real-life examples and case studies to shed light on
these challenges and propose potential solutions.

Exploring the Intersection of Constitutional Law and Criminal
Justice

Fehr's research takes readers on an enlightening journey through landmark
constitutional law cases that have shaped criminal justice systems worldwide. His
analysis highlights the delicate balance between protecting constitutional rights
and maintaining public safety, shedding light on necessary compromises and
alternative approaches.

The Potential for Transformative Change

By examining the benefits, implications, and challenges of constitutionalizing
criminal law, Fehr presents a compelling case for the potential transformative
change that this evolution can bring. He delves into various legal systems where
constitutionalization has already taken place, exploring their outcomes and
drawing valuable lessons for jurisdictions considering this significant reform.



Constitutionalizing criminal law, as analyzed by Colton Fehr, represents an
opportunity for societies to ensure fairness, protect individual rights, and establish
lasting safeguards within the criminal justice system. This comprehensive
analysis of the process and potential implications of constitutionalization forms a
foundation for further exploration and future reforms in the field of criminal law.
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Constitutionalizing Criminal Law calls for an overhaul of the way the Supreme
Court of Canada has developed the relationship between criminal and
constitutional law. After the adoption of the Charter of Rights, the court employed
principles of criminal law theory when striking down criminal laws. More recently,
it has invoked principles of instrumental rationality in doing so. In both cases, the
court has consistently turned to the concept of fundamental justice under section
7 of the Charter to constitutionally challenge criminal laws in place of specifically
enumerated rights. The existence of multiple avenues to challenge criminal laws
constitutionally raises the question: Which set of rights should the court employ?
This book persuasively argues that rights decisions should be based on
enumerated rights where possible, the principles of instrumental rationality
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abandoned, and the principles of criminal law theory invoked only when an unjust
criminal law cannot otherwise be challenged under the Charter.
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