Counsel Guide To Examining And Preparing
Withesses In International Arbitration

When it comes to international arbitration, one of the most crucial aspects for
counsel is the examination and preparation of witnesses. In order to present a
strong case in an arbitration hearing, it is essential to understand the nuances

involved in examining and preparing witnesses.

In this guide, we will delve into the key strategies and techniques that counsel
can employ to effectively examine and prepare witnesses in international

arbitration disputes.

Understanding the Role of Witnesses in International Arbitration

Witnesses play a pivotal role in international arbitration proceedings. They
provide firsthand accounts, expert opinions, and relevant evidence to support the

parties' positions. Their testimony can significantly influence the outcome of an

arbitration case.
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Therefore, it is essential for counsel to carefully select and prepare witnesses
who can contribute to the case in a meaningful way. Expert witnesses, industry
professionals, and individuals with direct knowledge of the disputed matters are

often called upon to testify.

Preparing Witnesses for Testimony

Effective witness preparation is key to presenting a strong case. Counsel must
spend ample time familiarizing witnesses with the arbitration process, ensuring
they understand the rules, procedures, and their role as a witness. It is important
to provide witnesses with a clear understanding of what to expect during

examination and cross-examination.

Thoroughly reviewing the witness's testimony and potential cross-examination
questions is crucial. Counsel should engage in mock examinations to help
witnesses become comfortable with the process and build confidence in

delivering their testimony effectively.

Preparation also involves assessing the credibility of withesses. Counsel should
identify any weaknesses in the witness's testimony and address them proactively.
It is important to anticipate potential challenges from opposing counsel and equip

witnesses with the necessary tools to withstand cross-examination.

Effective Examination Techniques

During the examination of witnesses, counsel must employ effective techniques
to elicit relevant information and establish credibility. It is crucial to craft questions

carefully, ensuring they are clear and concise.
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Open-ended questions often work best in international arbitration, as they allow
witnesses to provide detailed answers and offer insights into complex matters.
However, counsel must be prepared to counter any evasive or incomplete
answers by redirecting the witness back to the question and ensuring a complete

response is given.

Active listening is another essential skill for counsel. It involves carefully
observing the witness's body language and tone of voice, as they can provide
valuable clues about the witness's credibility and confidence in their testimony.

Non-verbal cues can be as important as verbal responses.

The Role of Cross-Examination

Cross-examination is a crucial component of international arbitration. It allows
opposing counsel to challenge the credibility and reliability of witnesses,

highlighting any inconsistencies or weaknesses in their testimony.

When conducting cross-examination, counsel must be prepared with a well-
structured and assertive line of questioning. They should aim to expose any
contradictions or omissions in the witness's testimony and challenge their

understanding of the facts at hand.

While cross-examining, it is important for counsel to remain respectful and
professional. Aggressive or confrontational tactics can alienate the arbitrators and

diminish the effectiveness of the cross-examination process.

Examining and preparing witnesses in international arbitration requires careful
planning, preparation, and effective communication skills from counsel. By
understanding the role of witnesses, preparing them thoroughly, employing
effective examination techniques, and utilizing cross-examination strategically,

counsel can present a compelling case in international arbitration disputes.



With the tips and techniques outlined in this guide, counsel can enhance their
advocacy skills and increase the chances of achieving favorable outcomes for

their clients in international arbitration proceedings.
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Mastering the art of witness examination is essential in order to prevail in
international arbitration. Lawyers acting as counsel in arbitration know that
witness evidence stands out from the plethora of documentary evidence in terms
of uniqueness and authenticity. A vivid, first-hand live account of the events in
issue exerts a strong influence on the arbitrators, and a handful of memorable
testimonies can outweigh an avalanche of documents. This book shows how

such mastery in the art of witness examination is accomplished.

In the majority of today's international arbitrations, witness examination is
modeled around the common law practice of lawyer-led questioning. Arbitration
practitioners are therefore more and more expected to take charge of the
examination process. Drawing on the principles of the art of advocacy in the

common law tradition, this persuasive and highly engaging book sets out, in great
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detail, the practical techniques applicable to the use of witnesses in arbitration.

The author describes such elements of witness evidence as the following:

- differences between common law and civil law systems in regard to taking

witness evidence;

« techniques for interviewing witnesses and preparing witness statements;

* question techniques for direct examination and cross-examination;

* methods for developing forceful cross-examinations;

+ the boundaries of witness preparation;

* preparing the witness for direct examination and cross-examination;

+ psychological risks of withess preparation;

+ guidelines for witnesses during direct examination and cross-examination.

All topics are illustrated by way of practical examples, which also serve as a pool
of useful model phrases and expressions. Practical appendices include ready-to-
adapt sample documents, such as a procedural questionnaire, procedural rules

and a witness statement.

The book will be particularly useful for arbitration practitioners who have had little
exposure to the adversarial approach to evidence and who wish to learn the
ropes of lawyer-led witness examination and preparation. However, any
practitioner stands to gain from applying the book's practical guidance and the

author's wise counsel.
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