
Getting Incentives Right: Improving Torts,
Contracts, and Restitution
Have you ever wondered why certain behaviors are discouraged or penalized in
our society? The answer lies in a complex system of laws and regulations
designed to maintain order and justice. One crucial aspect of this system is the
concept of incentives, which plays a significant role in the fields of torts, contracts,
and restitution.

Incentives have a profound impact on human behavior. They shape the decisions
we make and the actions we take. By properly aligning incentives, we can foster
a fair and efficient legal framework that encourages responsible behavior and
discourages harmful actions.

Torts: Correcting Harmful Behavior

In tort law, the primary goal is to compensate individuals who have suffered harm
due to the wrongful actions of others. However, simply providing compensation
may not be sufficient to deter future harmful behavior. This is where incentives
come into play.
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By establishing a system that holds wrongdoers accountable for their actions and
imposes appropriate penalties, we create a disincentive for engaging in harmful
conduct. The threat of financial liability and potential loss of reputation motivates
individuals to act responsibly and take precautions to avoid causing harm.

Moreover, in cases where negligence or intentional harm is involved, imposing
punitive damages on the wrongdoer serves as a strong deterrent. Punitive
damages are designed to punish the defendant and send a clear message to
society that such behavior is unacceptable.

Contracts: Encouraging Trust and Performance

Contracts form the foundation of our economic system, enabling individuals and
businesses to engage in mutually beneficial relationships. For contracts to
function effectively, it is essential to establish proper incentives.

One aspect of contracts is performance. By setting clear expectations and
enforcing consequences for failure to meet those expectations, we encourage
parties to fulfill their obligations. This ensures that agreements are honored, trust
is maintained, and economic activity flows smoothly.

Incentives in contracts can also be used to encourage innovation and creativity.
By incorporating performance-based rewards, such as bonuses or royalties,
contracts can motivate parties to invest their time and resources in developing
new ideas, products, and services.

Restitution: Making Things Right
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Restitution is a legal remedy aimed at restoring the injured party to the position
they were in before the harm occurred. It is often used in cases where the
wrongdoer has acquired unjust enrichment at the expense of another.

The concept of incentives also plays a crucial role in restitution. By requiring the
wrongdoer to return the unjustly acquired gains and compensate the injured
party, we establish a powerful incentive to deter wrongful conduct.

Furthermore, by providing restitution, we discourage individuals from engaging in
fraudulent activities or taking advantage of others. The fear of losing ill-gotten
gains and facing legal repercussions motivates individuals to act honestly and
ethically.

Getting incentives right is vital to the success of our legal system. In torts,
contracts, and restitution, aligning incentives leads to fairer outcomes, stronger
deterrence against harmful behavior, and a more efficient functioning of society.

By understanding and improving the incentives at play, we can ensure that the
legal framework promotes responsible behavior and provides appropriate
remedies for those who have been wronged. Let us strive to create a system that
rewards positive actions and discourages harmful behavior for a just and
prosperous society.
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How tort, contract, and restitution law can be reformed to better serve the social
good

Lawyers, judges, and scholars have long debated whether incentives in tort,
contract, and restitution law effectively promote the welfare of society. If these
incentives were ideal, tort law would reduce the cost and frequency of accidents,
contract law would lubricate transactions, and restitution law would encourage
people to benefit others. Unfortunately, the incentives in these laws lead to too
many injuries, too little contractual cooperation, and too few unrequested
benefits. Getting Incentives Right explains how law might better serve the social
good.

In tort law, Robert Cooter and Ariel Porat propose that all foreseeable risks should
be included when setting standards of care and awarding damages. Failure to do
so causes accidents that better legal incentives would avoid. In contract law, they
show that making a promise often causes the person who receives it to change
behavior and undermine the cooperation between the parties. They recommend
several solutions, including a novel contract called "anti-insurance." In restitution
law, people who convey unrequested benefits to others are seldom entitled to
compensation. Restitution law should compensate them more than it currently
does, so that they will provide more unrequested benefits. In these three areas of
law, Getting Incentives Right demonstrates that better law can promote the well-
being of people by providing better incentives for the private regulation of
conduct.
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