
The Duty To Disclose Securities Law:
Unveiling the Rules and Responsibilities
Investing in the stock market is both thrilling and risky. For investors, obtaining
accurate and reliable information is vital in making informed decisions. This is
where securities regulations come into play, specifically the duty to disclose
securities law. In this article, we will delve into the depths of this law, exploring its
intricacies, importance, and implications.

Understanding the Duty To Disclose

The duty to disclose securities law is a fundamental aspect of securities
regulations across the globe. Essentially, it requires companies issuing securities
to provide all relevant information to potential investors. The purpose of this law is
to ensure transparency and to prevent fraudulent activities in the market.

Companies have a legal obligation to disclose any information that might
materially impact their stock prices. This includes financial statements, earnings
reports, significant contracts, legal disputes, and any other important details that
investors need to make an informed decision. Failure to disclose such information
can result in severe penalties and legal consequences.
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Importance of the Duty To Disclose

The duty to disclose is crucial in maintaining the integrity and efficiency of the
securities market. It ensures that investors have access to accurate and timely
information, which is vital in facilitating fair and transparent transactions. By
requiring companies to disclose relevant information, this law helps level the
playing field for all market participants.

Moreover, the duty to disclose also helps protect investors from fraudulent
practices. By enforcing transparency, it reduces the likelihood of insider trading
and market manipulation. Investors can make sound investment decisions based
on the full and fair disclosure of information, reducing the chances of unexpected
financial losses.

Implications for Companies

The duty to disclose imposes significant responsibilities on companies issuing
securities. Any failure to meet this duty can have severe implications, both legally
and reputationally.

Firstly, companies that fail to disclose accurate and complete information risk
facing legal action by regulators and investors. Securities regulators are
empowered to impose fines, initiate legal proceedings, and even institute criminal
charges against offending companies.

Secondly, the reputation of the company can be irreparably damaged. Investors
rely on the integrity and credibility of the companies they invest in. If a company is
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found to be withholding or manipulating information, trust in the company will
decline, potentially leading to a drastic decrease in stock prices and investor
confidence.

The Future of the Duty To Disclose

The duty to disclose securities law continues to evolve as the financial markets
and technology advance. Regulators worldwide are exploring ways to enhance
the efficiency of disclosure requirements, such as through the utilization of digital
platforms and automated reporting systems.

However, striking a balance between the need for transparency and the burden
on companies remains a challenge. The duty to disclose law must adapt to the
changing landscape of the securities market while ensuring that companies can
fulfill their responsibilities without undue strain.

The duty to disclose securities law is an essential aspect of the regulatory
framework governing the securities market. By enforcing transparency and
accountability, this law protects investors and promotes fair and efficient
transactions. Companies must fully understand and meet their duty to disclose
obligations, as non-compliance can lead to severe legal and reputational
consequences. As the world of finance continues to evolve, the duty to disclose
will undoubtedly adapt, keeping pace with technological advancements and
market developments.
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THIS CASEBOOK contains a selection of 30 U. S. Court of Appeals decisions
that analyze and interpret the duty to disclose under SEC Rule 10b-5. The
selection of decisions spans from 2005 to the date of publication.

[W]e must apply a different analytical framework to cases based on affirmative
misrepresentations, as opposed to omissions, and [recognize] that different rules
apply when the misrepresentation or omission concerns hard, as opposed to soft,
information. In re Omnicare, Inc. Securities Litigation, 769 F. 3d 455 (6th Cir.
2014).

A misrepresentation is an affirmative statement that is misleading or false. When
an alleged misrepresentation concerns "hard information" — "typically historical
information or other factual information that is objectively verifiable" — it is
actionable if a plaintiff pleads facts showing that the statement concerned a
material fact and that it was objectively false or misleading. Murphy v. Sofamor
Danek Grp., Inc. (In re Sofamor Danek Grp., Inc.), 123 F.3d 394, 401 (6th Cir.
1997) (internal quotation marks omitted); see City of Monroe Emps. Ret. Sys. v.
Bridgestone Corp., 399 F.3d 651, 669-70 (6th Cir.2005). When an alleged
misrepresentation concerns "soft information," which "includes predictions and
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matters of opinion," id., a plaintiff must additionally plead facts showing that the
statement was "made with knowledge of its falsity," Omnicare I, 583 F.3d at 945-
46. In re Omnicare, Inc. Securities Litigation, ibid.

In lieu of targeting a defendant's misleading or false statements, a plaintiff may
focus on a defendant's omission — its failure to disclose information when it had
a duty to do so. "A duty to affirmatively disclose 'may arise when there is insider
trading, a statute requiring disclosure,' or, [ ] 'an inaccurate, incomplete[,] or
misleading prior disclosure.'" City of Monroe, 399 F.3d at 669 (quoting In re Digital
Island Sec. Litig., 357 F.3d 322, 329 n. 10 (3d Cir. 2004)). In re Omnicare, Inc.
Securities Litigation, ibid.

To complicate matters further, when a person or corporation comes into
possession of information that makes a prior statement "inaccurate, incomplete,
or misleading," different duties to disclose the new information arise, perhaps
unsurprisingly, depending on whether the new information is hard or soft. If the
new information is hard, then a person or corporation has a duty to disclose it if it
renders a prior disclosure objectively inaccurate, incomplete, or misleading. See
Zaluski, 527 F.3d at 576 (citing City of Monroe, 399 F.3d at 673). If the new
information is soft, then a person or corporation has a duty to disclose it "'only if [it
is] virtually as certain as hard facts'" and contradicts the prior statement. Sofamor
Danek, 123 F.3d at 402 (quoting Starkman v. Marathon Oil Co., 772 F.2d 231,
241 (6th Cir. 1985)). In other words, the new information must be so concrete that
the defendant must have actually known that the new information renders the
prior statement misleading or false and still did not disclose it. Whether newly
acquired soft information is sufficiently concrete to trigger a duty to disclose will
undoubtedly depend upon the facts in a given case, and the nature of both the
prior disclosure and the new information will determine whether new information



makes a prior disclose false or misleading. In re Omnicare, Inc. Securities
Litigation, ibid.

Regardless of whether a plaintiff chooses to proceed under a misrepresentation
theory or one based on an omission, he will have to allege facts that satisfy §
10(b)'s materiality component. In re Omnicare, Inc. Securities Litigation, ibid.
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