
The Legitimacy Of Investment Arbitration:
Unmasking the Controversies and Debunking
the Myths
Investment arbitration, also known as Investor-State Dispute Settlement (ISDS),
is an established mechanism used to resolve disputes between foreign investors
and host states. In recent years, however, this process has faced increasing
scrutiny, raising concerns about its legitimacy and fairness. This article aims to
explore the controversies surrounding investment arbitration, debunk common
misconceptions, and shed light on its crucial role in promoting international
investment and economic growth.

The Origins and Evolution of Investment Arbitration

Investment arbitration traces its origins back to the mid-20th century. It emerged
as a response to the need for a reliable framework to protect foreign investments
from arbitrary government actions. The rise in global trade and foreign direct
investment created the necessity for a mechanism that could resolve disputes in
a fair and impartial manner.

In the early days, investment arbitration was mostly based on ad-hoc agreements
between individual countries. However, with the increasing complexity and
volume of disputes, the need for a comprehensive and standardized approach
became apparent. This led to the establishment of institutions such as the
International Centre for Settlement of Investment Disputes (ICSID) and the United
Nations Commission on International Trade Law (UNCITRAL), which provide
rules and procedures for treating investment disputes.
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The Importance of Investment Arbitration

Investment arbitration plays a pivotal role in ensuring legal certainty and stability
in international investments. It provides a level playing field for both investors and
host states, fostering mutual trust and encouraging foreign direct investment. By
offering an impartial forum for dispute resolution, investment arbitration mitigates
the risks associated with investing in foreign countries, making it an instrumental
tool for economic growth and development.

Contrary to popular belief, investment arbitration does not impede a host state's
regulatory powers. Investment treaties typically include provisions that safeguard
the host state's right to regulate in the public interest. However, they also ensure
that foreign investors are treated fairly and receive compensation if their
investments are expropriated or subjected to unjust treatment. This balance
ensures a predictable investment climate while safeguarding the host state's
regulatory autonomy.

Debunking the Myths: Separating Fact from Fiction
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Myth 1: Investment arbitration undermines democracy

One of the common criticisms leveled against investment arbitration is that it
undermines democratic decision-making processes by allowing corporations to
challenge government regulations. However, investment arbitration is not a tool
for challenging legitimate public policy measures. It primarily addresses instances
where host states breach their obligations under investment treaties, such as
unfairly expropriating foreign investments without providing adequate
compensation.

Myth 2: Investment arbitration takes place in secret

Another misconception is that investment arbitration is conducted in secret, away
from public scrutiny. While it is true that arbitral hearings are confidential to
protect the interests of the parties involved, the decisions rendered by investment
tribunals are typically made public. This allows for transparency and scrutiny,
ensuring accountability and promoting the development of consistent legal
principles in investment law.

Myth 3: Investment arbitration favors multinational corporations

There is a common perception that investment arbitration is biased in favor of
multinational corporations, giving them undue power over sovereign states.
However, statistics show that both investors and host states have won and lost
cases in investment arbitration. The process is designed to ensure fair treatment
and protect the rights of both parties involved.

The Way Forward: Enhancing Legitimacy and Transparency

While investment arbitration has proven to be an effective mechanism for
resolving investment disputes, there is always room for improvement. Efforts are
underway to enhance the legitimacy and transparency of the process. Initiatives



such as the United Nations Convention on Transparency in Treaty-based
Investor-State Arbitration (Mauritius Convention) aim to promote transparency by
enhancing the visibility of arbitral proceedings and publishing important
documents related to investment arbitration cases.

Additionally, it is crucial to ensure the diversity and independence of arbitrators to
maintain the integrity of investment arbitration. Encouraging the appointment of
arbitrators from various jurisdictions and backgrounds can help build confidence
in the process and dispel concerns of bias or favoritism.

Investment arbitration, despite its controversies, remains a crucial mechanism for
ensuring the protection of foreign investments and promoting international
economic development. By addressing misconceptions and highlighting the
importance of transparency and legitimacy, it becomes evident that investment
arbitration is a vital tool in balancing the interests of investors and host states. As
global investments continue to grow, investment arbitration will continue to play
an essential role in maintaining a fair and predictable investment climate.
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International investment arbitration remains one of the most controversial areas
of globalisation and international law. This book provides a fresh contribution to
the debate by adopting a thoroughly empirical approach. Based on new datasets
and a range of quantitative, qualitative and computational methods, the
contributors interrogate claims and counter-claims about the regime's legitimacy.
The result is a nuanced picture about many of the critiques lodged against the
regime, whether they be bias in arbitral decision-making, close relationships
between law firms and arbitrators, absence of arbitral diversity, and excessive
compensation. The book comes at a time when several national and international
initiatives are under way to reform international investment arbitration. The
authors discuss and analyse how the regime can be reformed and ow a process
of legitimation might occur.
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