Why Multi-Tiered Dispute Resolution Clauses
are Revolutionizing Legal Procedures

10, providetime limits for cach step in the process so that it is not open-ended.

1 If your courts have enforced such dauses, how have they done so?

The means of enforcement will vary depending on how the clause has been breached. The most
common siwation s that one of the parties has commenced cither litigation or arbitration
prematurcly, omitting one of more deps required by the multi-ticred dispute resolution clause.
In those cucumstances, the clause would usually be enforced by means of a stay of any hugation
or arbitration that is on fool A stay of this nature will not be made unless it is in accordance
with famess. Alton Australia Pry Lid v Transfield Pry Lid (1999) 153 FLR 236, [166].

The general rule is that equity will not order specific performance of a dispute resolution ¢lause,
because supervision of pesformance pursuant o the clause would be unienable. /d, 2 26. If a
party proceeds with litigation in the face of an enforceable agreement 10 do otherwise, it may
amount 10 an abuse of process, Jd. st 28, Ordering a stay is not a means of enforcing co-
operation but enforcing pariaipation in a process from which consent might come. WTE Co-
Generation v RCR Encrgy Prv Lid | 20013] VSC 314, [39]. Itis an order which is very dlose o an
order for specific performance, but the cousts have been at pains to point out that it s dastina.
Cheshire and Fifoot's Law of Contract: %th edition: [6.17]. The pany contesting the stay
application bears the practical burden of persuading the court thai it should not be beld 1o an
apparent agreement 1o endeavour to setile its dispute with the other party by the agreod dispute
resolution process.  Elizabeth Bay Developments Pry Ld v Boval Building Sevvices Pry Lid
(199%) 36 NSWLR 709, 715,

In Mooper Bailie Associated Lid v Natcon Growp Piv Lad 28 NSWLR 194, the plaintiff
successfully spplied for an order 10 stay arbitration proceadings until conciliastion proceedings
were complete, This was on the basis of an agreement between the parties that they would
attempt to resolve isues ot concilistion before arbitation. The defendant had promised to
participaie in the concibiation and the conduct required of it was sufficently cenan for its
promise o be given legal necognition.

An order o sty litigation while alternative dispute resolution is exhausted is discretionary and
the court will exercise its discretion against making such an crder where # would be futile.
Cheshire and Fifoot's Law of Contract; %th edition: [6.17]. For example, in Aiton Awstralia Pry
Led v Transfield Pry Led (1999) 153 FLR 236, Emnsticin ) acknowlodged that a stay of proceedings
could be used w0 enforce 3 multi-ticred dispute resolution clause.  Jd, a1 [26)[31). [43].
However, the application for an order staying the proceadings in that case was unsuccessful,
This was because strict comphance with a dispute resolution procedure by the party invoking the
process was an essential precondation 1o being entitled to redief by way of enforcing the other
party 1o comply with the procedure. Where both parties have agreed that something should be
done which cannot be done unkss both concur in doing i, the paty secking o enforoe that
agreemsnt must do all that is necessary oa their pan to schieve out the agroed objective. Id, o
172

A further ground on which the clause failod was that the mediation agreement did not adidress the
question of how the payment of the mediator's costs was 10 be dealt with. The mediation part of
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Disputes are an inevitable part of business transactions and contractual
agreements. Ensuring effective resolution of disputes is crucial for maintaining

positive business relations and avoiding lengthy and costly litigation processes. In
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recent years, multi-tiered dispute resolution clauses have emerged as a

groundbreaking approach to addressing conflicts efficiently and fairly.

Understanding Multi-Tiered Dispute Resolution Clauses

Multi-tiered dispute resolution clauses, also known as multi-step clauses or
escalation clauses, are contractual provisions that outline a structured process for
resolving disputes before resorting to litigation or arbitration. These clauses
define a series of steps that parties must follow to attempt resolution at different
levels, systematically escalating the process if earlier levels fail to produce a

satisfactory outcome.
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Typically, a multi-tiered dispute resolution clause includes negotiation, mediation,
and arbitration as distinct levels. Negotiation involves direct discussions between
the parties to find a mutually agreeable solution. Mediation utilizes an impatrtial
third-party mediator to facilitate communication and negotiation. Arbitration

involves an impatrtial arbitrator or panel rendering a binding decision.
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The Advantages of Multi-Tiered Dispute Resolution Clauses

Multi-tiered dispute resolution clauses have gained popularity due to several

advantages they offer:

= Promoting Amicable Settlement: By emphasizing negotiation and
mediation, these clauses encourage parties to explore cooperative solutions.
This can preserve business relationships and avoid animosity that often

accompanies litigation.

= Cost and Time Efficiency: The structured process of multi-tiered clauses
can expedite dispute resolution, minimizing costs associated with lengthy

litigation or arbitration.

= Increased Control: Parties have more control over the process and
outcome, as they can actively participate in finding a resolution instead of

leaving the decision solely to a judge or arbitrator.

= Confidentiality: Disputes resolved through negotiation or mediation stages

typically remain confidential, preserving sensitive business information.

» Flexibility: Multi-tiered clauses allow parties to tailor dispute resolution
methods to fit their specific needs and circumstances. This flexibility

enhances the chances of a satisfactory outcome.

The Enforceability of Multi-Tiered Dispute Resolution Clauses

One of the critical aspects surrounding multi-tiered dispute resolution clauses is
their enforceability. Given the contractual nature of these clauses, their
enforceability depends on various factors, including the jurisdiction, language

used, and compliance with public policy.



However, courts generally regard multi-tiered dispute resolution clauses favorably

and enforce them if they meet certain criteria:

1. The clause must be a standalone provision within the contract, clearly

outlining the steps to be followed during the dispute resolution process.
2. The parties must have willingly and voluntarily agreed to the clause.

3. The clause should not violate any laws or public policy, ensuring fairness and

legality in resolving the dispute.

It's important to understand that the enforceability of multi-tiered dispute
resolution clauses may vary across jurisdictions. Therefore, businesses should

seek legal advice to ensure compliance with local laws and regulations.

Implementing Multi-Tiered Dispute Resolution Clauses

When incorporating multi-tiered dispute resolution clauses in contracts, careful
drafting is essential. The clauses should be clear, precise, and unambiguous,

leaving no room for misinterpretation or confusion.
Key elements to consider while drafting these clauses include:

= Defining the Steps: Clearly outline the negotiation, mediation, and
arbitration stages, specifying the conditions triggering each level and the

timeframe for completion.

= Selecting the ADR Provider: Choose a reputable, impartial Alternative
Dispute Resolution (ADR) provider for the mediation and arbitration stages.

This ensures neutrality and professionalism in the process.

= Language and Terminology: Use clear language and avoid ambiguous

terms, ensuring that both parties understand their rights and obligations



throughout the process.

= Accessibility and Costs: Specify the applicable location for proceedings

and consider the costs associated with each level.

Multi-tiered dispute resolution clauses have revolutionized the way businesses
approach conflict resolution. These clauses provide a structured framework for
resolving disputes amicably and efficiently, reducing the burden of litigation and

arbitration.

While their enforceability may depend on various factors, courts generally
recognize the value and efficacy of these clauses. By implementing carefully
drafted multi-tiered dispute resolution clauses, businesses can strengthen their

contractual agreements and promote fair and effective dispute resolution.
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This book analyses the contractual mechanisms requiring parties to exhaust a

selected amicable dispute resolution procedure before proceedings in court or
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arbitration are initiated. It briefly explains the phenomenon of integrated dispute

resolution, outlines ADR methods commonly used in multi-tiered clauses and

presents the overview of standard clauses published by various ADR providers

and professional bodies. The core of the analysis is devoted to the enforceability

of multi-tiered clauses under the legal systems of England and Wales, Germany,

France and Switzerland. It is essential reading for practitioners and academics

working in this area.
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